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Tort Liability of the Public Secondary School® Journalism
Teacher For Investigative Reporting Assignments

I, INTRODUCTION

The respect and autonomy that public schools once took
for granted have eroded. The notion of reverence for institu-
tions has been replaced by one of hostility from & more
sophisticated consumer-ogiented society that demands
accountability. Teacher incompetence, the lowering of
academic standards and the failure *to enforce discipline
represent just a few of the sllegations that have penetrated
the. tranquility and sanctity of the educational community.
And the demand for full Constitutional rights for students
within the "schoolhouse gate® has challenged the once un-
questioned authority of administrators and teachers.1

Recent history suggests that the courts will play an
increasingly influential role in the affairs of academia.
As one legal scholar, in commenting on the legal rights
and responsibilities of students, has noteds

No area of the law appears more dynamic and

expanding than school law., Publications on the

subject continue to be introduced and distributed

in rapidly increasirg numbers. Membership in

national organizations dealing with the legal

problems of educational administration also

demonstrates the scope and reach of this area

of law.?2
In this litigious society teacherc must acknowledge that
there are legal duties that they owe their students. A breach
of a duty can result in legal action. Negligence suits have

already been litigated concerning, among other things,

[ .




ingompetent instruction.3 improper supervision of physical
education activities.u defective school eq{ﬁ.pment.5 care

and supervision of working with dangerous substances,_such

as chemicals.6 teacher responsibility on field trips.7
hazardous homework.8 and performance of an errand at the
request of school personnel? But the degree to.which high
school journalism teachers can be held liable for injuries
or damages resulting from investigative reporting assignments
is still unchartered waters.

The probability of civil actions in this area can no
longer be considered remote for a number of reasons. First
of all, the "consciousness-raising®™ era of the late 1960's
precipitated a demand for student rights and piqued the
interest of student journalists in contfcversial issues
that went far beyond the bounds of the traditional news-
gathering parameters of the secondary school press. Secondly,
litigation in pursuit of these student rights has resulted
in a more "libertarian” public school vress and certainly
a diminished oversight role for school authorities. Thirdly,
the Watergafe revalations and the slickly-produced and
highly controversial and popular TV news magazine procgrams,
e.gs "60 Minutes® and "20/20", have reinforged the emotional
an¢ dramatic appeal of investigative reporting to student
journalists. . ‘ L
But investigative reporting implies a corresponding

responsibility that exceeds routine newsgathering assignments,

and in the case of student reporters some of this responsibility
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falls inevitably on the shoulders of the jcurnalism teacher/
adviser. This paper explores the unique "duty of care” that
the public secondary school journalism teacher owes to his
or her students in the instructional environment -and the
legal tort liability that might accrue from a "breach” of
this responsibility, as well as negligent acadeﬂic instruc-
tion. The significance of this study lies in the reality
that journalism assiznmente, even within an educational
institution. consistently impact more direcély on the lives

of other people than do assignments in most of the other

disciplines:.

"II. THE SOURCE AND NATURE OF THE TEACHER'S
AUTHORITY

If a high school Jjournalism teacher is to be held
liable in tort for a negligent breach of .duty, it is essen-
tial to understand the source of the teacher's authority

and the parameters of that authority. Such authority has

rested for centuries on the concept of in loco parentis, a
parental delegaticn of authority to the teacher for the
purposes of the child's education.10 The authority of the
schoolmaster in fulfiliing the educational mission was
virtually absolute. However, if the p=rent is the source
of the teacher's authority, a dilemma is posed concerning

11

the withdrawal of this delegation and the status. of the

parents' wishes vis-a-vis the school-related autnority' of

the teacher.12

&
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But with the emergence of mass education in this country
in the Nineteeﬁth Century, it was clear that this legal fic~-
tion of in loco parentis was incompatible with a system of
public education, where neither parent nor chiia‘has any
choice in the matter. As one court has noteds

The relationship here in question is that of
school district and school child. It is not a
voluntary relationship. The child is compelled to
attend school. He must yleld obedience to school
rules and discipline formulated and enforced pur-
suant to statute. . . . Tne result is that the
protective custody of teachers is mapdatorily

’ Bubstituted for that of the parent.

Hence, the customary in loco ‘parentis "voluntary"” delega-

tion of parental authority has gradually been replaced by
state policy in which this delegafion is one of 1aw.14 The
logic of the supremacy of state policy over parental authority
may be stated as followss "The public school teacher stands

in authority over the child by virtue of a confirmation of

that authority by law, a.d the parent is powerless to re-

strict the common law, school-related authority of the teacher

over the chi].d."15

From a practical standpoint, the student-teacher relation-

ship is still often described as one of in loco parentis. But
the emerging role of the state as the source of the teacher's
authority has had several visible offects. First of all, the
scope of the doctrine of in loco parentis has been severély
limited. The authority of the teacher is not coextensive with
that of the parent.16 The teacher's control is generally
limited to situations which are related to the purposes of

education and training (including discipline).17




b
Secondly, the authority which the teacher exercises in ~

loco parentis must be “reasonable” and "prudent.”18 For
example, an investigative reporting assignment for a high
school journalism class (e.g. an interview with a member of
a local street\gang) that could foreseeably pose a risk\?o
the_student reporter might be "educationally related” but

[+

it could hardly be described as "prudent." In this iﬁgtance.
the teacher loses his or her defense of in loco pareéntis
because the teacher is civilly liable for negligent injury
to  the child while the parent is not.i? The gcdpe and nature
of the teacher's responsibility has been described in a
legal article published in The Hastings Lé! Jouarnals

Under familiar principles of tort law the conerete
duty imposed by this attitude is that teachers and
administrators must act toward pupils as would the
reasonable, prudent person or parent under the cir-
cumstances. This. standard does not make teachers
the insurers of the safety of children. If school
personnel have acted as the reasonable, prudent
parent under the circumstances and nevertheless a
child is injured, teacher or administrator cannot
be held responsible. The- teacher agg administ.,ator
are not liable for pure accidents.

The third visible effect of the evolution of state
policy as the source of the teacher's authority has been
manifested in statutory proscriptions and school district
rules and regulations defining and limiting the conduct
of school employees. These regulations usually set rorth
the criteria that the teacher must heed in his or her role.21
While it might be assumed that reporting assignments are a

routine component of the high school journalism curriculum,

assignments which place the health and safety of the student
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in ‘jeopardy may -run afoul of school policies prohibiting

this kind of activity. If so, the journhlism teacher has

lost the cloak of in loco parentis. Altﬁzugh investigativ;
reporting (especialiy involving controversial or sensational
subjects)‘is a thriving component of coﬁtemporary journalism,
assignments which involve foreseeable risks, especially in
violation of school policy, would appear to contravene

the fundamental principles of prudence and reasonableness

that are at the heart of the doctrine of in loco parent;s
that flows from the state policy of mandatory public educa-

tion.

In summary, since the source of authority for in loco

—

parentis has shifted from the parent to the state, public
policy requires that there be more of an accommodation bétween
the authority of the teacher in educational matters and. the
rights of the parent. Exercise of authority is limited by
prudence and reasonableﬁess. and a breach of these duties

is increasingly resulting in civil suits in tort to insure
legal accountability on the part of the teacher. And judicial
determinations unfavorable to the educational community will
simply shift the weight of public policy in favor of the
students and their parents and will further erode the

authority of the teacher. -

III. THT FIRST AMENDMENT AND THE ALTERATION OF THE
TRADITIONAL STUDENT-TEACHER RELATIONSHIP

In recent years the concept of in loco parentis has been

further eroded by the demand for full Constitutional rights

for high school students. This movement has perhaps been most
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visible in the area of First Amendment rights.22 Until receg%iy.\

school officials exercised almost unlimited ccntro% over -

student expression.23 Paculty eensorship of s%udent'publlcg-

tions was generally considered to be a matter of internal

school policy and not a matte. to be resolved by 1it1gqtion.2u
But the student rights movement of the 1960°'s altered

this "frory tower” view., In Tinker v. Des Moines Independent

School District?’ the U.S. Supreme Court held that public
schoel students have a Constitutional right of free expression
which may be abridged only when such expressicn ”materially
and substantially interferes with appropriate school disci-
pPline.s Although the Tinker decis;on had nothing to do with
.student press freedom'éirectly. in the 1970's federal courts
readily extended the Tinker precedent to both high school

26 This issue has been examined ex-

and college journalists.
tensively elsewhere and yill‘be discussed only briefly here.27
Traeger and Dickerson.28 writing in a 1980 Journalism

Quarterly article, noted that U.S. appellate court decisions
have divided into three camps on the question of prior restrai£;
in high schoolss (1) those which hold that prior restraint is
acceptable if there are precise guidelines concerning the re-
view procedures; (2) those which insist on explicit guidelines
stating what content will not be acceptable 'for distribution

and (3) 2 single court?? which has specifically rejected these
two approaches and held that prior restrain% is no more per-

missible in public high schools than in the community at large.
Thus, within just a decade the authority of high school officials

to censor student publications had been severely curtailed. The




prevailing view of the principar/;nd adviser standing in 1oco
pggegtis Rad been replaced by one of state agents liatle
for the violatioe 60f students’ cOnstitutional rights.

. However, within the past five years the pendulum mey have
begun to.shift slightly in the other direéction.’® In Frasca v.
And;ewe31 a Sudge refused to second-guess a R;incipal for
halting distribution of a paper because of a fear that dis-
ruptions might result from certain iteme prinoed in the paper.
In Williams V. Spencer32 a federal appellate court affirmed
a decision by school officials in Montgomery County, ﬁaryland .
to-prevent distribution of an underground newspaper because
the paper contained advertising for a "head shOp."33
But two 1977 decisions exemplify the difficulties of. ‘

k4

balancing ‘new student freedoms with the continuing, albeit -

diminished, state interest under the doctrine of in loco
parentis in protecting the health and welfare of minors. . -
In one caseBu high school studen;; in New York City attempted

to distribute to.their fellow students a questionnaire survey- -

ing sexual attitudes. The results were to be published in the

school newspaper. The principal denied the students permission

to distribute the questicnnaire, and this decisiun was upheld

by the Secretary of the Board of Education. The federal appellate

court affirmed the action of the Board on the grounds that there S
was a basie for the conclusion that significant "psychological"
harm might result to some of the students.35

The court in this case deferred to the school administra-

tion's experience and expert knowledge despite conflicting




evidencq asvto the potential psycholagical harm. But when

arrayed against the student rights cases summarized earlier,

this decision begs the following éueqtionz May a school official,

including the journalism teacher/adviser, impose a prior re-

.straint when, in the judgment of that official, there is a

potential danger posed by the-conténts of t.e article? In

addition, if such a danger is posed and the teacher fails to

act, is he or she liable in tort for damages or injuries to

third partics? Such a situation could arise, for example, if

a’ stutent reporter researches and publishes the plans on how

to produce\a home-made bomb.

/// In the Same year as the case described above (1977),

= i
the Pourth Circuit affirmed the vight of Virginia high school

students to publish an article on birth control.36 The princi-

pal had-sought to prevent publication on the grounds that sex

education was not a part of the curriculum and therefore should

not be allowed on the pages of the school newspaper.

But these two cases illustrate some inherent conflicts

of competing interests in education law. It .is a well established

legal princjple that the state has a special interest in pro-

' tecting the welfare of children and in safeguarding them from

2
abuses.-! And the Supreme ‘Court. has held that, in addition to

this independent state interest in the well-peing of its youth,

38

‘there is an interest derived from that of the parents. The

parents’ authority to control their children's rearing and

values is fundamental o ‘our society, and therefore a state ‘

legislature or school board might conclude that parents are

entitled to the suppoft of laws which aid them.39 In addition,

the extént of permissible regulation of minors is sometimes




of free expression. And yet, school officials are expected

greater than that for adults.l"0 As one legal scholar, in

summarizing this line of cases, has noted: _
As the state's authority to regulafe material read
by children is greater than the right to regulate
adult reading matter, so it appears that limitations
on first améndment rights within the: school walls
may be different, and perhaps greater, than const&-
tutionally permissible restrictions outside them.+!
The bottom line of all of these sonewhat contradictory
decisions is that the high school journalism teacher, in
the absence of a definitive Subreme Court ruling on th!i
matter, is left in a precarious jposition. The students’
rights cases have substantially removed the protective

cloak of the teacher acting ig loco parentis. In other

words, as a state employee the teacher is Constitutionally

restrained against interfa2rence with the students' rights

to exert the state's interest in protecting the students®

welfare whenever a potenfial danger arises. Apparently, this

danger could include perceived psychological or physical
harm resulting from the newsgathering efforts of high school
journalists. And failure to act (whether under the proscrip-
tions of the First Amendment or otherwise) could result in
an action in tqgt from the very parents on whose behalf

those officials have been charged to act in loco parencis.

IV. THE TEACHER AS STATE EMPLOYEE AND THE DOCTRINES
OF SOVEREIGN IMMUNITY AND RESPONDEAT SUPERIOR

If the teacher's authority flows from the state and

yet his supervisory responsibilities are Constitutionally

limited, what immunity from 1liability or at least what
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"shared liability" with his state employer might the instruc-
tor enjoy in a tort action for negljgence. This question is
important because it relé;és to the degree of instructor
accountabilit§ discussed in the next section. If there is

any immunity from }iability. it must exist under either the

doctrines of sovereign immunity or respondeat superior.

The doctrine of sovereign immunity originated in England,
where the courts accepted the belief that the "king could do
no wrong" and routinély dismissed cases against the govern-
ment.uz This immunity was also extended to officers and
agents of the crown. The concept was initially applied in

b3

the United States by a Massachusetts court in 18127~ and-

was readily extended to all governmental and quasi-governmental

7

bodies in the Uriited Scates.

Historically, sovereign immunity has been applied to
school districts, although a majority of states have in-
creasingly waived Eheir immunity.un The application of
governmental immunity to school districts appears to have
been predicated upon at least four principles: (1) that the
schools, as performers of a governmental function, could do
no wrong;45 (2) that since no corpora?e funds had beeh
appropriated for indemnification, any payment of claims would
be imprqper;46 (3) thﬁt the individual suffering the injury
should bear the cost, rather than imposing this burden on

the school district;™’ and (4) that since school districts

are authorized to carry out only those acts required by
statute, no authority exists for the district to commit a

| tort or make payment of damages.48
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Although the teacher is a state employee acting in loco
parentis, the doctrine of sovereign immunity does not apply
to the tortious conduct of the teacher. Traditionally, the
employer has been responsible for the acts of his employees

under the doctrine of respondeat superior and generally

indemnifies, at least in part, the employee against judg-

ments in favor of the plaintiff. However, respondeat superior,

in the past, has been inapplicable to publié school teachers
e
because of the sovereign immunity of school districts.u9

However, state legislatures, recognizing the financial

hardships that immunity can impose on injured parties, have
Vi R

increasinély modified or abolished the immunity of school
-

districts. But this has been coupled, in many cases, with

the purchase of liability insurance to cover employees*®
negligent acts. Most of these "save harmless® statutes re-
quire that the school district defend employees charged with
negligent conduct, but a few make this defense discretionary.So
Ironically, the existence of liability insurance has in-
creased the likelihood of lawsuits, since the teacher is

often indemnified against liability for his or her own tor-

51

tious acts.
It vould appear that, as states have increasingly abro-
gated the doctrine of governmental immunity for school
districts, liability through the doctrine of respondeat
superior has become appliggble.52 As one court has noteds
"Since the municipal corporation can act only as an agent,

the negligence of the agent is imputable to the Board of
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Education as principal."53 However, the doctrine of respondeat

superior is inapplicable if the teacher is acting outside the
scope of his or her employment.su '

Some public school teachers are of the erroneous impres-
sion that, as employees of the state, they are not responsible
for their negligent acts. But the doctrine of respondeat
guperior de2s not absolve the teacher of legel liability
for his or her uegligent acts. Liability insurance may pro-
vide some indemnification for the school employee, ﬁut it
doesn't diminish the degree of fault of a tortious act.

V. THE JOURNALISM TEACHER AND NEGLIGENT CONDUCT
Simply defined, negligence is *conduct that falls below
a standard of care established by law to protect others
against an unreasongble risk of harm-"55 There is an affirma-
tive obligation to behaye resoonsibly and prudently. As Seitgz

noted in a 1971 article in the Cleveland State Law Reviews

Under tort law the basic responsibility of a
teecher or administrator is no different than that
which rests generally on every member in society.

An individual must take reasonable care to avoid

actgs or omissions which he can reasonably foresee
would be likely to injure his neighber. Courts recog-
nize that pupils fall within the category of neighbors
so as to cause teachers and administrators to have
them in con’emplation when they act or omit to act.
The concrete duty imposed by this attitude is that
teachers and administrators must act toward pupils

as would a reas%Pable. prudent person under the
circumstances. d

In order to sustain a cause of action based upon negli-
gence, the plaintiff must demonstrate that (1) the defendant
owed a duty to the plaintiff to act in conformity with some

standard of care; (2) the defendant failed to act in
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accordance with the appropriate standard of care (breach of
duty)s (3) a legally compensable injury was suffered by tha
plaintiff; and (4#) there was a proximate causal 1elationship
between the defendant’s breach and the plaintiff‘s injury.57
The concepts of ®"duty®, "standard of care"” and "breach of
duty” are central to the issue under discussion because they

go to the heart of the journalism teacher's role and responsi-

bilities in the public school of the 1980°'s.

A. The Concept of Duty

A "8uty"” is a legally imposed obligation arising by
virtue of some relationship between two parties requiring
one party to conform to a standard of care for the benefit
or protection of the other.:s8 The rules are often judge-made
and usually reflect the contemporary social and political
environment.

During the Nineteenth Century duty was a "mechanistic"®
concept designed to restrict the number of cases and to pro-
vide compensation only where there was legal fault. This
approach provided citizens with an incentive to insure their
own safety. Under such an approach, judicial determinations
rarely addressed underlying issues of social policy.

In recognition of the complexity and collectivization
of modern society, courts have increasingly embraced socio-
economic-political considerations within the concept of duty.
This new expression of duty has manifested itself in three
ways. First of afl, courts have emphasized a "social values*”
philosophy reflected in a decided shift to & "victim-oriented”

approach. Courts appear to have developed a distaste for fixed

1 -~

A
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rules and prefer, instead, case-by-case adjudication to the

problem of compensation. In addition, the importance of the
plaintiff*s "reasonable expectation” of safety has been
stressed. This emphasis on expectation arises cut of a

policy determination that the public has a right to uxpect

a certain performance or standard of conduct from a defendant
because of the defendant's status, e.g. a landlord, a manu-
facturer, or a teacher. In other words, the high school
journalism instructor is embued, as a matter of public policy,
with a “"trust,” both as a teacher and as an "expert" within
his or her academic specialty. ‘

Secondly, economic theory has also been relied upon in
apportioning liability. This approach may stress the importance
of reducing negligent acts (or reaching acceptable safety
levels) or it may focus on the defendant's ability fo absord

60 This approach has

and spread the risk of financial loss.
become more prevalent in educational 1litigation with the
waiving of sovereign immunity and the presence of liability
insurance.

Thirdly, some legal scholars view the expanding notion
of duty as a political tool. In other words, tort litigation
signifies an attempt to control and frustrate institutional
behavior. Thus, the ®role of tort law is viewed as an effort
to control institutional behavior and to provide the catalyst
for policy changes. This function is achieved by forcing

institutions to pay out damage awards and by stigmatizing

their behavior as "unlawful® through media coverage of injury

suits.61 This institutional stigma often infects individual
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employees, at least in the collective minds of the gonsumer,

-and this probably accounts for the increasingly adversarial
relationship between teachers and educational institutions
and psrents, as suggested at the outset of this paper.

If the teacher owes a duty to the student, exactly what
is the nature of this duty? From a legal standpoint relative
to the educational function, there appear to be two: instruc-
tion and supervision.62

1. The Duty of Journalism Instruction -- The primary
reason for the teacher's presence in the classroom is to
instruct students. There are two basic obligations related
to instruction.63 The first is that the instruction result
in the student's mastery of a certain body of knowledge -and
skills. From the standpoint of journalism secondary educa-
tion, no longer should the teacher be content to confine
instruction to the "nuts and bolts" of the "inverted pyramid,"
graphics, layout and editing. The student must also be in-
structed in the theoretical underpinnings of the communica-
‘tions process and the legal liabilities that might accrue
from what one publishes. In short, legal instruction (eege
the laws 6f libel and invasion of privaéy) should be an
integral component of any secondary school journalism curricu-
lum. While recent court decisions have limited the right of a
high school to "censor” the newspaper, the failure of a
teacher to advise students concerning a potentially defamatory
article (pre-publication "review" is generally permissible)

or to provide instruction on the elements of libel could con-

ceivably be viewed as a breach of the instructional duty.
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The second obligation relating to instruction is that
students should not participate in any activity without
adequate and proper preparationéby the teacher regarding

pr/gg;formance of a specific runetian.6u

- If the student
“reporter plans to assume the ”Woodward-B;rnstein" complex
‘at such an early age and to enter the "glamorous® world
of the investigative reporter, the ‘teacher should at least
instruct the student in the techniques and déngers of this
brand of journalism. In those cases where there is a fore-

seeable and *"clear and present® danger (e.g., a feature on

local street gangs), the instructor should certaiﬁly refrain

from suggesting such assignments and should act affirmatively

to prevent this kind of undertaking.
2. The Duty of Supervision -- The second primary duty of

the journalism teacher is supervision.65 It is the instructor's

responsibility to be aware of all assignments (including those
made by th; student editor) and class-related activities in
which his or her students are involved. The duty of super-
vision is an affirmative one and includes the educator's

role as newspaper adviser, as well as journalism teacher. In
this regard, prudent supervision would probably include full
consultation with student reporters and editors and even a
review of material prior to publication. A pre~publication
review by an adviser is not violative of the First Amendment
per se. "Advice" (i.e. regarding a questionable article) does
not necessarily constitute ceasorship, but it does represent
an important link in the chain of the duty of supervision.

From a legal standpoint, the function of this advice to
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‘student reporters on the newspaper is to show the good faith
of the instructor and to demonstrate an absence of negligence

on the part of the journalism faculty member.

B. Standard of Care

Once a duty has been established, a plaintiff must then
develop a standard of care that can be used by a court to
determine whether an educator has breached his or her duty.
Except in cases involving physical injuries; this is still
a fluld area in education law.

In the absence of some legally defined alternative, the
plaintiff, in filing a negligence action in tort against a
journalism teacher, would probably choose between proposing

either a reasonable person or a professional standard of

care.66 The former is often de¢fined as "the conduct of the
reasonable person of ordinary prudence under the circumstances."67
The reasonable person standard is typically applied in cases
surrounding a teacher's duty regarding the physical safety
of students. In these situations this standard is effective
because "supervision of the physical activities of children
is a function frequently experienced by the general public
and readily comprehended by jurors without expert testimony.”ée’
Reporting assignments that pose a clear and foreseeable phy-
sical\gisk to the student journalist would probably fall under
the reasonable person standard as a breach of the duty to
supervise.,

But the application of this standard to the area of journa-

1ism instruction per se is questionable. Most laypersons are

not competent to evaluate the requirements of the educational

l“’u
v o
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process. For examplt, the average juror probably could not

appr~ciate the irwnrtance nf mediz law in the journalism

curriculum nor ccauid he Lx she be expected to comprehend
the extent to which tne *zachar should be knowledgeable
in this area. As one legzl ssholar has noteds

Unlike the sunervizion of the physical safety
of children, academ!c instruction in the public
schools has no clos¢ snaiogy in the experience of
most laymen. It has. ceen suggested that, because
most laymen lack exposure to the realities of
the educator's task, and because there is no
consensus on acceptable teaching metheods, the
use of a reasonable person standard would in-
evitably result in~arbitrary decisions. The
possibility of arbitrariness is most obvious
in jury trials because virtually every poten-
tial juror has been a student and frequently
has formulated definite ideas on the propriety
of certain behaviors based cn his one-cided and
highly person view of the process. Therefore,
although there probably would be consensus on
the unacceptability of certain clearly egregious
forms of conduct, the reasonable person standard
of care is generallg unsatisfactory in educational
negligence actions.%9

Thus, a professional standard of care would appear
to be more appropriate for judging a breach of the instruc-

tional duty. But a professional standard must be predicated

upon two elementss (1) a minimum level of skill and Enowledge

common to members of the profession in good standing; and
(2) a minimum standard of custemary conduct and bebavior
adhered to by members of the proiession.

A professional is presumed to possess the common skill
and knowledge of members of that profession.70 The teacher
certification requirements that 1imit admission to those who
have a certain degree of formal education and can pass a

qualifying exam are a traditional indicium of professional
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status.71 In fact, one court has compared teaching certificates
to the admission to the bar required of practicing attorneys.72
Numerous legal decisions have recognized that school boards
are justified in requiring their teachers to meet stapdards
of competence expected of professionals.73 And at least one
court has upheld a state statute that provided more flexible
procedures and grounds for dismissal of teachkers than for
other professionalst

But the teaching profession differs from these other

professions in many respects, including the special

vulnerability of the client population, the high

duty of care owed by the state to that group, and

the unique responsibility which the state Ras to

provide an effective system of education.”

Nonetheless, the question of a teacher's professional
competence is clearly not an easy one. The teacher's unique
understanding of his work is not supported by empirical
evidence and is implied from the “empirically unverified
notion that study and eiperience will produce better teach-
ing performance.”75 This is an especially perplexing problem
within the journalism teaching discipline, where a unique
blend of academic knowledge and professional experience is
required. In fact, there is evidence to suggest that many
secondary school journalism instructors would fall short of
a "professional standard of care.” A 1980 nationwide study of
high school journalism advisers revesled that more than one-
third of the respondents had taken no journalism courses, three-
fourths had taken no courses in education or mass communication
law, almost two-thirds were not certified teachers of journalism
~nd more than two-thirds had not worked professionally as

76

journalists.
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Professionals are also expected to adhere to a minimum
standard of conduct arid behavior. The NEA's Code of Ethics
represents an attempt at self-regulation. In addition, state
laws and administrative regulations and rules have often *
codified the professional status of teaching.77 But the
journalism teacher’'s level of conduct and accountability
may well exceed his or hér academic peergbin other disciplines
because 51) the student output (i.e. the school newspaper)
touches directly snd immediately the lives of others, (2) the
journalistic discipline itself is imbued with a Constitu-

tidnal dimension not characteristic of most other academic

fields, and (3) there is a professional journalism con-

stituency that has, over the years, established certain
(albeit voluntary) standards of conduct. Hence, the secondary

school journalism teacher could conceivably be held accounta=-

ble under the standards of care of both the teaching profession
and the journalistic community. For example, failure to instruct
student reporters as to professional ethics and standards of
responsible journalism might provide the basis for a cause

of action for negligence, assuming that a third party were
damaged as a result of reckless or irresponsible reporting.
Based on the profile of high school newspaper advisers described
above, there should be a continuing comncern about the pro-
fessional and academic preparation of secondary school journa-

lism advisers and teachers.
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C. Breach of Dmtys Misfeasance and Nonfeasance
At the risk of some redundancy, it should again bve
pointed out that journalism %eachers could be liable in l

tort in two basic situations. The teacher could be liable

for misfeasance, that is, an affirmative risk-creating act.

In such cases, the student reporter might be put in danger

b} virtue of a risky investigative reporting assignment.
Usually, the instructor either assigns the étory or recommends
to the editor that the stbry be co;ered. Assuming that the
student is injured, the instructor could be accountable for

a negli%ent breach of duty. However, the element of “"fore-
seeability” must be present. In other words, there must exist
"the probability, known to the instructor, that injury could
result from the assignment. In addition, the negligent act
must be the "proximate céuse” of the injury.78 For example,' if
the student is pursuing his assignment and is hit by an auto-

mobile, it cannot be said that the assignment per se resulted

in injury to the novice reporter.

A breach of duty could also result from nonfeasance, that

<

is, a failure to act so as to protect the plaintiff. Under

such c1rcumstances. the plaintiff (or plaintiffs) is likely
to oe either a third party, i.e. the subject of an article
published in the school newspaper, or a student reporter that
embarks upon an investigative reporting assignment with the
“"acquiescence” of the teacher. In the former case, a faculty

member could be considered negligent for not instructing and
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advising students regarding legal civil liability for what
they publish. Admittedly, the recent line of decisions re-
garding the high school press has failed to resolve the gques-
tion of tort liability (e.g. in a defamation action) or the
faculty adviser for student publications. This question has
been discussed elsewhere79 and will not be reexamined here.
The issue in this instance is not teacher liability for
tortious content of student publications; the issue here
involves the degree to which journalism facuity members can
bte held negligent for failure, either through carelessness,
ignorance or incompetence, to "instruct and advise" their
students about questionable content. This is not to suggest
that journalism teachers are expected to be exper%s in the

law of tort. The professional is not liable for arn honest

mistake in judgment when there is room for reasonable doubt

about the proper ccurse of action.80

The instructor could also be liable for nonfeasance if
he fails to recognize a potentially dangerous assignment
handed out by a student editor. The degree to which the
newsgathering process itself is Constitutionally protected
witﬂin the high school environment is unclear. But under
the "balancihg" system often employed within our judicial
system, a court might well conclude that an instructor's duty
to prptect a student from foreseeable and probable physical
injury outweighs the investigatory newsgathering rights of
the student journalist. Hence, the failure to fulfill this

duty could result in an action for tort by the parents of

l) .
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the injured student against negligentifaculty members., In

this instance, the journalism teacher/adviser could not

2 «
™~  use the Constitution . .as ., an excuse for tortious conduct.

¢ [

VI. CONCLUSIONS
It is clear that, in this era of abyndant i?}igation. '
the public échbol teacher is farticularly vulnerable to suits
arising out of personal injury to their students. Journalism
instructors are in(a prediriﬁus position because,of the 8
limited control ‘that they can ‘now exepcise over the content
. of student publications. But public.schdgl faculty have a | o
legal duty to supervise and to instruct, and the failure to
‘fulfill this obligation can result in tort 1iability.:
J Liability could result from either misfeasgnge ¢r non-
‘feasance. In thg former, the instructor might be negligent
- 2 ~ for affirmagively creating a risk to the health\and safety
of the studeqt. Such a situation woﬁld exist if a student
reporter is inju?ed during an investigative reporting_assign-
ment, assuming that the teacher could reasonably anticipate
the danger. .
The journalism teacher might also conceivably be held
liable for nonfeasance if he or she fails to "advise” a
student reportef or edi%or properly concerning tsrtious con-

tent of fails to provide proper instruction withia the

curriculum concerning the legal responsibilities of news-

gathering and publication. Neither advisers.fgor students are

expected to be "legal experts,” but they should certainly be

4
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éble to recognize potential legal problems. Nonfeasance
resembles "educational malbrhctice' more closely than mis-.
~ feasance, and the evolving body of iaw in this area should
be of continuing interest to the«hign school journalism
instructor. -
Perhaps the best protecfign against lawsults is for
school districts to hire only certified journalism teachers
(preferably with some‘prdfessional experience) who are
trained in the standards and practices of the profe;sion.
Unfortunately, the movement in this difection has been
disappointing. But accountability is an inescapable require-
pent of the contemporary academy, and teachers must exercise
an increasingly higher degree of carg,in how they instruct
and supervise their students. The journalism teacher who is
ill-trained‘and pcorly prepéred and fails to recognize this
reality may well have his day in court, whether he wants to

'
’

or not.
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